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INTRODUECTTON.

In attempting an exhaustive study of the great
social institutions of the family and marriage in
Roman Civil Law, it is necessary at the very outset
to understand certain fundamental conceptions.
Neither the institution of the family, nor that of
marriage, nor indeed the Roman Civil Law was
“an abiding entity knowing no change.” The
Roman Law, for instance, was in process of con-
stant change from age to age. It was the resultant
of many influences, social, political, and religious.
At no time can one understand the changes in such
law, unless he understands the social and religious
movements which went on contemporaneously.
“What can be made of the repeated agrarian laws,
the criminal legislation of Sulla, the Julian laws,
the laws in prevention of celibacy, and the
rest of the.Augustan reforms, apart from all
reference to current social facts, wants and con-
:., ditions?” (1) The Institutes of Gaius, in the
' o time of the undivided empire, present to us
one phase of ancient law and custom; an entirely
new conception arises in the empire of the East
when Justinian attempted to reduce to a code
the heterogeneous legal theories and practices of
;" the past. And yet the history of general legal

_development can be quite minutely traced from

remotest antiquity, “Thus there are preserved in

(r) Shelden Amos, Roman Ci'.-'ii. Law, 13: 5.
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institution prevailed in primitive times and an en-
tirely different one from the time of Gaius on to
Justinian. In an early day.the family and not the
individual, was the unit of society. This anomaly
of an Zmperium in imperio arose as we shall see
from the peculiar power given to the head of the
household over his subordinates and also the, to
us, strange relationship which existed between this
ruler of the family and the rest of society. To
understand fully how it came to pass that the
patriarch of the old family was given such excep-
tional power, it will be necessary to tarry by the
way and discuss in a cursory manner, the primitive
religious conceptions of the Roman people. The
picture would of necessity be indistinct and incom-
plete were it not for the fact that the primitive
Roman religion is essentially the same as that
which obtained among the Greeks and the Hin-
doos. In other words, this type of religion appears
to have been generally received by the races which
sprang from a common Aryan stock and which
then dispersed themselves to their final abiding
places.

CHAPILER [
THE PRIMITIVE ROMAN RELIGION.

Nothing is more persistent in the life of a nation
than the ceremonies which spring from religious
belief. Long after any form of religion has dis-
appeared, its rites and customs continue. So, even
in the Augustan age in Rome, there may be traced
the remains of a primitive faith. The worship of
Indra, Zeus or Jupiter was an after-development in
the Indo-European life, Another widel y diver-
gent form of religion preceded thisand even Cicero
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the sun's rays with a lense or else by rubbing two
sticks together. Thus was symbolized the idea of
the purity and spirituality of this flame. Each
time on leaving the house the housemaster invoked
this domestic god. Each time on returning after
any absence, before saluting the members of his
own household and even before giving his worship
to Jupiter or any of the greater gods, his first care
was to adore the hearth-fire. The first fruits of the
harvests appear to have been offered, and certainly
at the meals a portion of the food and wine were
presented on the altar. The primitive form of
marriage shows what an intimate place the sacred
fire held in the early Roman household. In later
times by a gradual development of the idea, this
sacred fire was named Vesta, and so persistent was
the hold that this ancient faith had onthe Romans
that though Jupiter was accounted the superior
god, yet the worship of Vesta always took the
precedence. Even “Horace, Ovid, and Petronius
still supped before their fires and poured out liba-
tions and addressed prayers to them.” (1) Though
this fire-spirit was early personified and added to
the great pantheon of the Romans, yet the primi-
tive belief was never entirely effaced. Vesta
might be called a goddess. She was a virgin and
represented neither fecundity nor power, but only
moral order; yet there continued the belief which
Ovid himself confesses, that Vesta was after all
nothing more or less than a “living flame.” (2)
Numerous prayers are found, which the ancients
were accustomed to offer to this sacred flame.
One of these prayers is preserved in an Orphic

(1) Horace Sa

t. I 6. 66. Owid. Fast. I G31. Pet. 6o.
(2} Ov. Fag, VI 291,
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that they identified the two sets of ceremonies as
essentially one. In Servius we read: “ By hearth
the ancients understood the Lares.” (4) Passages
in Plautus, Columella and Cicero bear out the
same idea. Inthe Aeneid, when Hectorsays he is
about to commit to Aeneas the Trojan Penates, he
gives him only the hearth-fire. Servius was a
learned antiquarian, and he speaks of the ancient
custom of burying the dead in the housesand says:
“ Ag a result of this custom they honor the Lares
and Penates in their houses.” (1) There is no
absolute proof that these two ancient forms of
worship were one and the same; but this much we
do know, that the worship of the dead and the
worship of the hearth-fire did have a profound in-
fluence on social and political institutions in Rome,
and, most of all, they gave peculiar form to the
family and consequently to marriage, which, with-
out this precedent consideration it would be difh-
cult to understand. This domestic religion was
essentially a separative influence. It offered no
one god for the worship of a nation: it gave dif-
ferent gods to different families. The ceremonies
were a sacred trust which were in no case to be
published to the rest of the world. The stranger
was forbidden to be present or to participate in the
domestic worship. Even the child who was born
into the family only became a participant in the
family rites after a sort of initiation on the ninth
day after birth, and the wife was received under a
solemn form in which she renounced the worship
of her fathers. To the head of the family was
entrusted all the secret work of this domestic

(1) Serv. in Aen, 111, 134.

(2) In Aen. V. 84: VI 152.
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liar forms and laws to the ancient Roman family.
One can not discover the foundation of the Roman
family, in birth, natural affection or mere brute
force. Birth did not give such foundation, else an
emancipated son would have still inherited the
place of priest from his father. Natural affection
did not furnish it, else the daughter would have
stood on an equal footing with the son. As it was
she was never his equal in the domestic rites and
could never be priest. And, furthermore, at first
she could not inherit property from the parental
estate. [t is not necessary to refer the precedence
of the head of the family to force, since the unva-
rying custom of primogeniture must then some-
times have been overturned and set aside. The
domestic religion gave ample sanction for the au-
thority of the father and placed every member of
the family in exactly that condition which he occu-
pied in early historic times. The ancient Greek
has a very notable word to designate the family,—
episiion, ** that which is near the hearth.)” Hence
that only which could come near the hearth was
an essential part of the ancient family.

(13

CHAPTER II
THE ROMAN FAMILY.

The word family has a variable use both in mod-
ern speech and in the ancient Latin. The word is
'fl:()l‘ﬂ the Oscan famel or famul (1) and thus signi-
“153:‘3 everything which an independent man has
by his own right 2z potestate. lt, therefore, includes
property and all persons under his control, free

" 1
and slave. [y another sense familia in the Latin

(1) Becker's (_;;ta;s,_lj}'. - s
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social life was the family. This was rather con-
trary to the natural course of events after many
families had gathered together in cities. But this
peculiar unity was preserved by the influence of
the separative religion which taught each family
to worship its own Manes and its own hearth-fire.
The form of this primitive family was destined to
be totally disintegrated and a new unit was con-
stantly sought for in society and that unit was the
individual. Every revolution and every emancipa-
tion in Roman life tended to bring about this re-
sult. The jus gentzum and the legal innovations
and fictions of the Pretorian edict assisted mate-
rially in this progress of thought. Hence we are
to study the family under two distinct phases. In
the one the paternal power is a pure despotism
over wife, son, daughter and slave. In the other
every member of the household, even to the slave,
has his rights and the father's priestly and judicial
power is expressly limited by law.

In the earlier type of the family we see one man
exalted by religions sanctions to the' position of
despot. He is sole priest and judge. Against his
decision there is no appeal, either within the family
or to the civil power. This man is called a pater-
familias. He gathers about him and under him a
wife, children, slaves, clients and property Over
which he is absolute master. Sir Henry S. Maine
thus quotes a picture of primitive life from the
Odyssee of Homer: *“They have neither assem-
blies for consultation nor themistes, but every one
exercises jurisdiction over his wives and his child-
ren, and they pay no regard to one another.” He
adds these remarks: * These lines are applied to
the Cyclops and i - s
: 20p: 1 it may not perhaps be an alto-
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gether fanciful idea when I suggest that the
Cyclops is Homer's type of an alien and less ad-
vanced civilization; for the almost physical loath-
ing which a primitive community feels for men of
widely different manners from its own, usually ex-
presses itself by describing them as monsters, such
as giants; or even (which is almost always the case
in Oriental mythology) as demons.” (1) At any
rate we have here a distinct picture of the family
as it arose by itself. And the family carries with
it these same characteristics when

it unites with
others and forms the city. The more developed

picture 1s given us by Cicero in his description of
the house of Appius Caécus: * Quatuor robusios
Jilzos, queingue filias, tantam domaun,

: tanias cleen-
lelas Appius regebat ot sene

X el cecus—ienchet noi
s . * + . 5

nodo asctoritatem, sed etiom eperium in suos, met-
libere, carum ommnes habi-
bat e in domo patrins mos el disciplina.”’
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bant, vige

(2)
It will be most convenient

each class in the household and its relationship to
e pat.terfamma_s’ and thus we may have a com-
plete picture of the Roman family and alss 4 elearar
comprehension of the shifting provisions of the
Roman ‘law for these various classes. These may
Ele COIlS}derec.[ under the fono""’i“g héadé: (1)
arzll;\lg(_:) L;)ifeclielnfts, (2) ﬁchildren and descendants,
power of an}‘: Se a‘ 113er:>0n Was not subject to the
he was thyg subj \61 > assald 16 he sui jurts. It
o 1 Ject he was said to be alieni jures
435 stated above, g DETSOH ond oo

paterfamiliag. P*:ll [P _Sz,z Juris was called a
) 0 A IS I's were Subject to some
lent Law, 120-g e e L e

to describe in order

T e e R

o 5 £ T e
(2) de Sen. i1,

=

15

person, alzent jurts. The kind of subjection dif-
fered and each kind of authority had its peculiar
name. The word potestas was used in the largest
sense to indicate all the power of a paterfamilias.
By some it is supposed to be the ancient term .for
power of every sort. In a fragment of the XII
Tables the word is thus used: “S7 jfurzosus .r;:sz‘,
adonatorum gentilinmque i €0 Pecuniaque  Cjus
potestas esto.’  This implies nothing more than su-
perintendence and hence potestas could not be the
archaic word which included all the authority of a
paterfamilias. Sir Henry S. Maine th.inks thellt
manuns was the old term, but be that as 1t may, in
the later civil writers potestas in its largest mean-
ing includes all the power of the head of a falm.ly;
in its narrower acceptation it implies the authority
over .the children. Manus is the name of the
power as exerted over the wife. In the case of
slaves this power was called domznium. When a
son was mancipated he was put under the power of
some other paterfamilias and this second sort of
subjection was called mancipzum.

CHAPTER IIL
THE SLAVES.

In early times the slaves formed an important
part of Roman society. But as the love of 1uxur.y
became greater and as the possessions were multi-
plied, so the number of slaves increased. The
early jurisprudence did not deal very extensively
with the condition of the slave for two reasons;
first, there were very few slaves, and second, there
appears to have been a half-latent repugnance to
consider the system. Of course the ancients tried
to excuse slavery, The Greeks laid stress on the
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mental inferiority of their slaves. The Romans
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birth. There was something of an exception made
to this regulation; if a mother had been free at
any time during the period of gestation, then her
offspring was declared to be free. But in general
the rule laid down was “ partus sequitur ventrens.”
A person once free might become a slave either
Jurve genttum or jure civilt. By the jus gentium he
would become a slave on being captured in war,
and by the jus civile he hecame a slave on being
condemned to certain kinds of punishments. it
was the rule quite rigidly adhered to, that no
Roman citizen could serve another. (1)

The number of slaves gathered in a wealthy
home in Rome became almost incredibly large. It
is hard to understand how so many could be em-
ployed until it is realized that the work was minute-
ly divided and it was considered disgraceful not to
have a slave for every kind of labor. Ulpian thus
distinguishes some of their classes: * Multum in-
terest qualis servus sit; bonae frugi, ordinavius, dis-
pensator, an vVero vnlgaris, vel mediastinus, an qual-
isqualis.’ (2) 1n Greece the master respected the
rights of his slave. Gaius is wrong when he says:
“ A pud omeies peraeque geinles aninadvertere Possi-
s, doneints in servos vilae necisque potestatem esse
et quodcungue per servum acquivelny, id domine ac-
guiritur.” (3) In earlier times among the Romans
the slave was looked upon as a mere piece of prop-
erty which the master could use as he chose. As
the number of slaves increased they really became
a dangerous class and so the masters became more
tyrannical, and it was sometimes doubted whether
the servile class should be looked upon as human

{2} Plant. Trin. 1T, 4. 144. =
(2) Dig. XLII. 10, ;}5. G
(3) Inst. L 33.
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I?el}lgs at all. A touching saying was that of
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strained.” (1) It was left to the Christian empire
to develop the greater protections of the rights of
slaves and these appeared in the code of Justinian.
(2) In the first place the slave was further pro-
tected from the cruelty of his master and then
much encouragement was given to manumission.
“A slavecould be freed by a letter from his master
(per epistolam), by a declaration of the master in
the presence of witnesses (inter amicos), or in the
presence of the congregation (in ecclesiis). Many
legal restraints upon manumission Were also re-
moved.” (3) The Church further encouraged the
masters to manumit their slaves as a token of their
Christian benevolence. Closely allied to this sort
of slaves were the adscriptitii and coloni. The
adscriptitii were rural slaves who could not be re-
moved from their homes. They also had the right
of legal marriage without the master's consent.
The coloni were more like freedmen. They had a
right to the fruit of the soil after paying a fixed
rent to the owner. They could also bring an
action against their master for injury to themselves
or family.

[t was a general principle “ Quodcunque pev serv-
une acquiritur id domino acquiritur.”  And yet from
very early times it was the custom for the master
to give a certain allowance to the slave. With
this the slave might trade and if possible purchase
his freedom. The technical name for the slave's
property was peculzum. No civil or religious mar-
riage was permitted to slaves. But a kind of nat-

{1) Inst. 1. 53.

(2) Cf Inst. I, 3-8. T1. g. II1. 8. g. Dig. I. 5. 6. XXXVIIL 1.4, XL.

Code. VI, 4. 5, VI 1-23.

(3) Morey's “Roman Law,” 140, 150.
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ural marriage called contudernzum was practiced.
The master alone decided which slaves should
enter the contubernium, but it was usually to his
interest to see that only such should marry as had
a natural attraction towards each other.

THE CLIENTS.

In the household of the wealthy there gradually
grew up another class who were not slaves and yet
were more or less dependent on the head of the
household. These were the clients, or as a body
were called the clzenteln. At first they appear to
have been composed exclusively of the freedmen
of the family i.e. former slaves who were manu-

mitted. Poor relatives and even strangers from

the country found it to their own benefit to attach

themselves to some wealthy and influential person.

j[‘hus the clientela became a public institution.
Thecl

: ient was debarred from bringing v
actions against his patron and he
bound by oath to perform certain offices for the
batron or his family. In return for all this the
patron, at least in the later days of the empiré
virtually supported his clients, They had then lost
the character of freedmen and had become de-

pendants or hangers on to the woaleh of thet
patrons,

ery serious
might even be

CHAPTER 1v.

THE CHILDREN,
1f th

€ condition of
: Wor
B nen

Y Was more degiy

an

in the ancient Rom
able than that of their siste*”
be no question but tha
» OWing to the persiste
¢stas, was more burden

¢ the
nt ELI'l‘:

21

and servile. The rightful power of the pa‘.cerfaml-
lias, as the tutor and guardian of his offspring, was
so extended as to cover the life of the Chil?’l until
the death of such paterfamilias. The society .of
the time recognized but one person in the fa.m}ly
and he was the oldest male ascendant. Any delict
(or tort) comitted by wife Or SON Or sla.ve, must b?
answered for by the legally responsible ‘fi-lthfil.
This father could surrender the person o_f his child
or slave as full restitution for any 111311.1'Iy'done.
Or, again, the father was sole judg{'a mtl;lg thle
family circle and he had the power of life an e%].t-]
(sus vitae necisque). This paternal power seems to
have been established by Romulus as a civil mea-
sure, though the power doubtless alrea_d'y exxsit{'ac%,
springing forth from the religious pf)sxtlon which
the father of the family early occupied. The in-
stitution of Romulus is reiterated and confirmed
in the fourth of the XII Tables. Thus a son (fo‘i
the expression may be taken to _include son zl.n'

daughter, unless otherwise specified) became a
thing rather than a person. The son was C?l‘l-
founded with property, with cattle or sla.ves. An
avaricious or indigent father could sell his sons as
well as his slaves. Indeed, the position of the
slave was far preferable; for if he were freed he
need not return to his former master; ify however,
the son were manumitted he returned into the
control of his father. He could be condemned to
servitude a sccond and a third time before he could
become free. A father in punishment could send
his son to the ergastulum or out into the country
there to work in chains like a disgraced slave.
There are cases on record where the father has sat
in judgment on his own son and condemned him to
death. There were certain limitations Wwhich seem
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the term materfamilias appears to have been one
of great honor. Chastity appears to have been
one of the notable characteristics of Roman ma-
trons for centuries. But, after the Punic wars and
as the luxuries of life increased, the Roman wo-
men became more and more profligate. The same
complaint could be laid against many women that
Clitipho made of his Bacchis: * #Mea est petax, pro-
cax, magnifica, sumptuosa, nobilzs.” (1) This loose-
ness and arrogance led the men to prefer celibacy,
and Augustus found it no easy matter to encourage
marriage.’

Marriage in ancient times may be divided into
two classes: matrimonium justum and matrimon:-
wme nongustume. The matrimonium justum occurred
when both parties had connubium, i. e. did not be-
long to classes between which marriage was forbid-
den. Matrimonium non justum occurred when
persons married whom the law forbade to marry,
as plebians with patricians, or peregrini with the
Romans. But these distinctions gradually wore
away, so that servile condition was the sole obsta-
cle to legitimate marriage with a citizen. By the Jex
Canulere (445 B. C.)the first inroad was made on this
earlier prohibition, when plebians were allowed to
intermarry with patricians. In the several epochs
of Roman law and custom four different forms of
marriage appear to have been used, three of which
were of ancient origin and gave the wife into
manum to her husband, 1. e. placed her in his power,
‘much the same as though she had been his daugh-
ter. She was filiae loco. (2) It appears, in the
process of time, that before a husband could exer-

e
(1) Ter. Heant. IT, I, 15.
(2) Gai L 111
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g L R ST e
(1) Gai. L rr2. Ulp. IX. Dig. XX

(2) De Coulange, Ancient City, 58
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consecutively, relieved a woman from the burden
of submitting to her husband’s power. (1)

A fourth form of marriage gradually grew up in
later times which was probably introduced by the
peregrini, or the Etruscans. In this the husband
and wife stood on a sort of equality, and the wife
never passed into the power of her husband.
Gradually this became legalized and popular, and
in the time of the emperors was the prevailing
form of marriage.

At first divorce could be secured only with the
consent of parents and friends, but, after the Punic
s, divorces multiplied rapidly and began to be
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tual consent, the only
like the
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{
(2
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his province and a guardian from marrying 2
ward. Gibbon thus fully describes the impedi-

ments to marriage: “An instinct almost innate and
hibit the incestuous com-

his

universal, appears to pro ; ;
merce of parents and children in the in.ﬁmte SEries
of ascending and descending generations. Gons
cerning the oblique and collateral branches:, naturg
is indifferent, reason mute, and custom varlou)s gt

arbitrary, * * * The profane law-givers of}home
were never tempted by interest or Supel‘?tltIOEbTIZO
multiply the forbidden degrees; but they inflexibly
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(1) De chE’l:d_F:_ﬂlE i]{e_Rgm;m Empire, 111 69T
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wife still belonged to the father’s family and he was
compelled finally by the lx Juliz to give his
daughter g dos, or marriage settlement, when he
was able. The husband could manage this, but
could not mortgage orsell it. In case of the death
of the wife, the dos reverted to her father or his
heirs. Sometimesthe dos was furnished by friends
of the wife, in which case its disposition was the
same as that of the dos furnished by the tather,
except that in some cases when the wife died the
dos reverted to such friends, or else became the
Property of the husband, or of the wife’s heirs.
The husband, i tur

0, could make his wife 2 con-
ditional gift (donati Dropter nuptias), which was to
vest in her, if she survived him, During the life
of the wife thig gift could not be disposed of, even
with her consent; but in case the hushand outlived
the wife, it reverted to him, The donatio propter
nuptias came to he Considered g ecessary correla-
tive to the dos, The wife had complete liberty in
the Management of her OWn property (ﬁzzmp/’m'?m) :
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